SUPREME COURT OF LQOUI SI ANA

No. 96- O 1447

IN RE:  JUDGE SYLVIA R COCKS

CALOGERO, C.J. dissenting.

The mgjority concludes that Judge Cooks' failure to recuse
herself in the Abshire case violated both the Code of Judicial
Conduct and the Constitution, as a consequence of which she
warrants public censure. For the reasons that follow, | do not
join the majority in this action.

The factual scenario, as | understand it, that gave rise to
the Judiciary Comm ssion's recomendation is as follows: I n
Cct ober 1992, Sylvia Cooks, a talented young | awyer with no prior
judicial experience, was elected to the Court of Appeal, Third
Circuit. Just seven nonths after taking office, never before
having been a judge, she is confronted with the situation that
devel oped and gave rise to the disciplinary proceedings involved
here. At the tinme, Judge Cooks' experience with recusation is, of
course, very limted, and she occasionally seeks gui dance from her
new peers on the Court of Appeal. The Canons of the Code of
Judi cial Conduct at the tinme sinply tell her that "[t]he recusation
of judges is governed by law. "! That |law consists of Article 151
of the Code of Cvil Procedure and Article 671 of the Code of

Crim nal Procedure, which set forth the |law regarding recusal in

1 Canon 3(C) has since been anended, effective July 8,
1996, to provide:

C. Recusation. A judge should
disqualify hinself or herself in a proceeding
in which the judge's inpartiality m ght
reasonably be questioned and shall disqualify
hi msel f or herself in a proceeding in which
di squalification is required by | aw or
appl i cabl e Suprene Court rule. In all other
i nstances, a judge should not recuse hinself
or herself.



civil and crimnal cases, respectively. Article 671 of the C Cr.P.
tells her that in crimnal cases she "shall" be recused in any one
of six enunerated situations. Article 151 of the C C. P. tells her
that in civil cases |like Abshire, she "shall" be recused if she is
a witness in the case, but only "may" be recused in five other
situations. The jurisprudence interpreting those articles tells
her that the appearance of inpropriety is not a ground for
recusation in civil cases, because it is not enunerated as such in

C.CP. art. 151. E.g., State v. Pailet, 165 So. 2d 294, 297 (La.

1964) (holding that the statutory list of recusal grounds is
exclusive, not illustrative, and there nust be a statutory ground

for recusing a judge); Christian v. Christian, 535 So. 2d 842, 845

(La. App. 2d CGr. 1988); Love v. Baden, 478 So. 2d 1008, 1011 (La.
App. 3d Gr. 1985). Finally, no reported case has disciplined a
judge for failing to recuse herself or hinself in a civil case;
rather, the reported recusal cases concern only the issue of
whet her a judge may sit on a case after he has been chal |l enged by
a litigant.?2 This was the state of the law as it existed when
Judge Cooks cane to the bench and when, w thin nonths, she authored
an opinion and voted as one of five judges on the panel in the
Abshire case.

The mgjority finds that Judge Cooks violated C. C P. art.
151(B)(5) by not recusing herself in the case, one in which a
friend was a litigant and in which her attorney and friend
represented one of the parties. Article 151(B)(5) tells us that a
judge "may" be recused if he is "biased, prejudiced, or interested
in the cause or its outconme or biased or prejudiced toward or

against the parties or the parties' attorneys to such an extent

2 Since the time of the Abshire case, in fact after the
i nstant case was | odged here, this Court issued a decision
addressing a judge's m sconduct in failing or neglecting to
recuse hinself. 1In In re Lenoine, 96-2116 (La. 4/4/97) (on
rehearing), this Court held that a judge's failure to recuse
himself in 21 crimnal cases and 11 civil cases, in which he was
"associated with an attorney" in the respective causes under
C.CP. art. 151 and CCr.P. art. 671, subjected that judge to
public censure under Article V, 825(C) of the Louisiana
Constitution.




t hat he woul d be unable to conduct fair and inpartial proceedings."
The inherent problemwith CC P. 151(B)(5) lies in proving bias and
prejudice on the part of a judge, which is a subjective state of
m nd, wthout the benefit of objective evidence. The mjority
today puts forth an objective standard by which to neasure bias or
prej udi ce, hol ding that

absent direct evidence that the judge is biased or
prejudi ced to such an extent that he would be unable to
conduct fair and inpartial proceedings, where the
circunstantial evidence of bias or prejudice is so
overwhelmng that no reasonable judge would hear the
case, failure of a judge to recuse herself is a violation
of the Code of Judicial Conduct as well as the Louisiana
Constitution. Slip op. at 17-18 (enphasis supplied).

| do not disagree with the standard dictated by the mgjority: |If
no reasonabl e judge woul d desist fromrecusing herself in a given
case under simlar circunstances, then perhaps a judge in those
same circunstances who does not recuse herself can be shown to have
been biased and prejudiced by circunstantial evidence al one.

In the instant case, however, | cannot agree that "no
reasonabl e judge" under these circunmstances could possibly have
stayed in the case. | amnot convinced that it is inpossible to be
fair because of a social relationship with a litigant, and/or a
professional relationship with an attorney. Before | would condemn
an elected judge with a public censure where the evidence is
entirely circunstantial, | would have to be convinced wth
absol utely clear evidence of the existence of that state of m nd.

See In re Daniels, 340 So.2d 301, 306 (1976). | would not find

such evidence in this case.



